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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claim for worker's compensation benefits under the
Longshore and Harbor Workers’ Compensation Act, as amended (33
US.C. 8901, et seq.), herein referred to as the "Act." The
heari ng was hel d on January 29, 2002 i n New London, Connecticut, at
which tinme all parties were given the opportunity to present



evidence and oral arguments. The following references will be

used: TR for the official hearing transcript, ALJ EX for an

exhibit offered by this Administrative Law Judge, CX for a
Claimant’s exhibit, DX for a Director’s exhibit and RX for an
exhibit offered by the Employer. This decision is being rendered

after having given full consideration to the entire record.

Post-hearing evidence has been admitted as

Exhibit No . Item Filing Date
RX 17 Attorney Murphy’'s letter filing the 03/11
/02
RX 18 February 20, 2002 Deposition Testinony 03/11/02
O Dr. Daniel A Cerardi
CX 6 Attorney Neusner’'s letter filing his 04/ 04/ 02
status report
cX 7 Attorney Enbry’'s letter filing the 04/ 22
/02
CX 8 April 11, 2002 Deposition Testinony of 04/22/02
Dr. Stephen L. Matarese
CX 8A Attorney Neusner’s status report 05/ 10/ 02
CX 9 Caimant’ s brief 05/ 20/ 02
RX 19 Attorney Murphy’'s letter filing the 05/ 20
/02
RX 20 Enpl oyer’s Mdtion to Submit Additional 05/20/02
Evi dence, as well as
RX 21 A C earer Copy of the Nature of Paynent, 05/ 20
/02

dat ed August 13, 1993, a docunment admitted
into evidence at the hearing as CX 4,
as well as the

RX 22 Septenber 1, 1993 Stipul ation issued by 05/ 20
/102
t he Conpensati on Conm ssi oner of the
Second District in Connecticut

RX 23 Attorney Murphy’'s letter filing the 05/ 22
/02
RX 24 Enpl oyer’ s brief 05/ 22/ 02



ALJEX7 This Court’s ORDER granting the 05/ 23/ 02
Enpl oyer’ s Moti on

CX 10 Attorney Enbry' s letter filing his 05/ 23/ 02

CcX 11 Fee Petition 05/ 23/ 02

CX 12 Cl ai mant’ s Response To The Enpl oyer’s 06/ 05/ 02
Post - Heari ng Evi dence

CX 13 Attorney Enbry’s Suppl enental Fee 06/ 10/ 02
Petition

The record was cl osed on June 10, 2002 as no further docunents
were fil ed.

Stipulations and Issues
The parties stipulate (JX 1), and | find:
1. The Act applies to this proceeding.

2. Claimant and the Enployer were in an enpl oyee-enpl oyer
rel ati onship at the relevant tines.

3. Caimant alleges that he suffered an i njury on February 17,
2001 in the course and scope of his maritinme enpl oynent.

4. Cl ai mant gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinely claim for conpensation and the
Enpl oyer filed a tinmely notice of controversion.

6. The parties attended an informal conference on June 20,
2001.

7. The applicable average weekly wage is $466.91, the
Nat i onal Average Weekly Wage as of the date of injury.

8. The Enployer voluntarily and wi thout an award has paid
nmedi cal benefits for a total of $1, 036.90.

The unresolved issues in this proceeding are:

1. Whether d aimant’s pul nonary problens are causally rel ated
to his maritime enpl oynent.

2. If so, the nature and extent of Claimant's disability.

3. Enployer’s entitlement to a credit for the paynent to
Cl ai mant on or about Septenber 1, 1993, as reflected in RX 22.
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4. The applicability of Section 8(f) of the Act.

Summary of the Evidence

Thomas F. Fagan, ("Claimant” herein), Sixty-six years of age,
with an employment history of manual labor, began working in 1958
as a painter/cleaner at the Groton, Connecticut shipyard of the

Electric Boat Company (“Enployer”), amaritine facility adjacent to
t he navi gabl e waters of the Thanes Ri ver where t he Enpl oyer buil ds,
repairs and overhaul s submarines. He worked as a painter/cl eaner
for approximately five years, during which tinme he had duties of
cl eani ng up the asbestos dust, |agging debris and other such itens
resulting from the construction and overhaul of the submarines.
Asbest os sheets and bl ankets were used by the pi pe | aggers, wel ders
and other trades to performtheir assigned tasks. The cutting and
application of asbestos caused asbestos dust and fibers to fly
around the anbient air of the work environment. Wen the area was
cl ear of other workers, he would then use a pneumatic hose to bl ow
down the asbestos dust and other debris down to the bilges of the
submari ne, and he woul d then have to go down to the bilges to cl ean
up that debris. He wore no face nmask or other protection. (TR 18-
23)

G ai mant then becane a so-called decontani nation expert and
his duties included, inter alia , disposing properly of nuclear
wast e, offl oading water fromthe nucl ear-powered submarines, etc.,
at the Enployer’s Nucl ear Repair Facility (“NRF’). He spent about
ninety (90% percent of his work time in the NRF and the remaining
ti me hooking up the submarines to the NRF so that he could perform
his other tasks. He also had to take care of the nuclear |aundry
cl eaning the clothing worn by the |aggers, welders and the other
trades who work with asbestos, Caimant remarking that such
cl ot hi ng was covered wi th asbestos dust and fibers. He also had to
decontam nate the nuclear equipnment and the pipes covered wth
asbestos after their renoval fromthe submarines, C aimant further
remarking, “If it had asbestos on it, we got it” atthe NRF.
Claimant was daily exposed to asbestos dust fibers while he worked
in that job. (TR 23-27) Claimant was daily exposed to asbestos
dust and fibers while he worked in that job. (TR 28)

Claimant began experiencing shortness  of breath in the latter
part of the 1980s and he underwent bronchoscopy and a wedge
excision of the right upper lobe to rule out the presence of lung
cancer. That December 2, 1987 surgery has resulted in daily right
sided chest pain, even in the absence of physical exertion. (CX 2)

Cl aimant’ s shortness of breath was aggravated by any exertion

at work and his breathing “was | abored” when he stopped working in
January of 1998. Stair-clinbing and wal ki ng on inclines aggravates
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his shortness of breath and he has not been able to play golf for
the last 2-3 years, Claimant remarking that he regularly used to
play three times each week. (TR 28-32)

Claimant’s multi ple nedical problens are best summarized by
the March 15, 2001 Initial Evaluation of Dr. Stephen L. Matarese,
Claimant’s pul nonary specialist, wherein the doctor reports as
follows (CX 1 at 1-3, 4):

INITIAL EVALUATION

“Hl STORY: Mr. Fagan presentsto our office complaining of shortness
of breath. He was referred to our office by his attorney because of
significant asbestos exposure. His family physician is Dr. Duane
Golomb. His present medications include Lopressor, Aspirin, Zantac
and Lescol. Presently he complains of shortness of breath and
dyspnea that is most noticeable with exertion. He denies any
significant shortness of breath at rest. He denies any orthopnea.

He had a surgical procedure performed by Dr. Yasher several years
ago because of a granuloma that was seen in his right upper lobe.

He underwent a wedge resection at that time. He also had
radiographic evaluations by his employer, who informed him that he
had pleural plaques. A CT scan of the chest done at Tollgate
Radi ol ogy 1% years ago al so descri bes sonme scar tissue within his
| ung.

H s review of systens is significant for coronary di sease. He had
a mnor nyocardial infarction in 1994 with a single vessel graft
performed by Dr. Singh. He has al so had two coronary stents pl aced
in 1997.

Hi s cardiovascular history is significant for carotid surgery
performed in 1998...

He has NO KNOWN DRUG ALLERGIES

Hi s snoki ng hi story was approxi mately 1-1% packs- per-day. He snoked
for 30 years but quit snoking 14 years ago.

Qccupational history is significant in that he worked at Electric
Boat Groton Facility for 41 years where he was enployed as a
pai nter and then eventual |y as a decontam nati on technician. He was
exposed extensively to asbestos dust and fibers while working on
t he shi ps.

“OBJECTI VE FI NDI NGS: BP 152/82. Pulse 80. Weight 173 Ibs. Height
69”. Age 65. ..

Pul nronary function data indicates a mxed obstructive and
restrictive ventilatory defect. The FEV, to FVCratio is reduced to
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59%. However, the FVC is also reduced to 68% of predicted. Lung
volumes show a reduction in the TLC to 66% of predicted and a mild
reduction in the functional residual capacity. Diffusion capacity

is moderately reduced.

“ASSESSMENT: | believe this patient has a significant asbestos
exposure and with a history of pleural plaques there may be sone
l'i keli hood of interstitial |lung disease also. W are asking for a
CT scan of the chest, high resolution, to determ ne the extent of
his disease. Once this is done we can send a followup letter to
his attorney,” according to the doctor.

Dr. Matarese sent the following letter to Clainmant’s attorney
on April 27, 2001 (CX 1 at 1, 2):

We have conpl eted our initial evaluation on Thomas Fagan. M. Fagan
has significant asbestos exposure from his enploynent at Electric
Boat. There 1is significant pleural disease characterized by
thickening and calcification. There is also an elenent of
parenchymal involvenment seen on his CI' scan wth rounded
atel ectasis and partial inflammtory changes to his |ower |ung
field.

The pul nonary function testing shows a significant restrictive
ventilatory defect. This is very nuch conpatible wth asbestos
related lung disease wth significant pleural thickening and
probabl e parenchymal involvenent. The FVC is reduced to 68% of

predi cted and the FEV, is reduced to as |ow as 48% of predicted.

Di ffusion capacity is al so noderately reduced to 11.7 ml/mn or 55%
of predicted.

Due to the rounded atelectasis that is seen on his CT scan, | am
cauti ous because there does not appear to be a definitive statenment
by the radi ol ogist that this is exactly the sane as it was one year
ago. Therefore, it warrants conti nued radi ographic followup and |
will be repeating his CT scan in six nonths. My worst fear is that
this may represent a carcinoma. W do know that he had a prior
hi story of a granul ona and underwent a wedge resecti on nmany years
ago by Dr. Yasher.

If we utilize the AMA Guides to the Evaluation of Permanent
Impairment , he would fall intoa Cass Il 26-50%i npai rment of the
whol e person based upon his pul nonary function studies. Once | see
M. Fagan again in Septenber to review his repeat CT scan | wll
send you anot her followup report, according to the doctor.

Dr. Matarese reiterated his opinions at his April 11, 2002
deposition, the transcript of which is in evidence as CX 8. Dr.
Mat arese forthrightly testified herein and his opinions did not
waver in the face of intense cross-exam nation by Enployer’s
counsel .



The record also contains the March 13, 1990 report of Drs.
James A. Craner and David G. Kern, Occupational Health Service of
the Memorial Hospital of Rhode Island wherein the doctors conclude
as follows (CX 5):

“I'n summary, this (is) a 54-year-old man with significant
hi story of asbestos exposure through his work at El ectric Boat, as
wel | as a noderately extensive snoking history, who presented with
a solitary pulnmonary nodule in 1987, which was subsequently
resected. The nodule proved to be a granuloma of uncertain
etiology. The patient’'s history is otherwi se notable for travel to
the southwestern portion of the United States earlier in his
mlitary career. Functionally, he had no inpairnment prior to his
| ung operation. H's pulnonary function tests are consistent only
with mld, if any, obstructive airways di sease and the suggestion
of a restrictive conponent as well, part of which may be expl ai ned
on the basis of his partial lung resection. The patient otherw se
has no respiratory conplaints and he currently does not snoke
ci garettes.

“The patient’'s pulnmonary lesion was not a nmalignancy. However,
because of his past exposure to asbestos and cigarette snoke, he
was at significantly increased risk for lung cancer at the tine of
his original evaluation and thus the |esion was appropriately
resected. In the sense that M. Fagan had been exposed to a
significant amount of asbestos, his operation and current post-
operative problemare directly related to his work with asbestos
and, therefore, attributable to his enpl oynent at General Dynam cs.
The exact diagnosis of his respiratory condition is nost |ikely an
old infection, such as tubercul osis, hi st opl asnbsis  or
cocci di onycosis. However, we do not have the results of skin
testing by which to prove or disprove these postulates.
Functionally, the patient’'s only disability relates to his actual
surgi cal procedure. W recommended to the patient that he fol | owtup
with Dr. Yashar for an evaluation or what appears to be an
i ntercostal nerve problem secondary to his surgical procedure. He
has ot herw se discontinued his snoking habit, and does not have
any synptons for which nedical treatnent would be appropriate

Chest x-ray at this time show no further nodules or other
significant |esions.

“In conclusion, then, | wuld regard the treatnment from
Decenber 1987 through February 1988 as having been related to his
enpl oynent, with the caveat di sm ssed above. There appears to be no
clinically significant |oss of pulnmonary function in this patient.
However, as | nentioned above, his nmedical condition is now a post-
surgi cal problemwhich still requires further treatnment,” according
to the doctors.

The Enpl oyer’s position is best summari zed by the May 7, 2001
report of Dr. Daniel A Cerardi, Director, OCccupational Lung
D seases, Saint Francis Hospital and Medical Center, wherein the
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doctor concludes as follows (RX 13):
“IMPRESSIONS:

1. Chronic obstructive pulnonary disease with a history of
ci garette snoking.

2. Hi story of asbestos exposure during enploynent at El ectric
Boat Shipyard with the developnment of bilateral pleural
pl aques, w thout the devel opnment of asbestosis.

3. History of granuloma of the right lung, status post wedge
resection and focal scarring of the right chest follow ng
surgical intervention.

4. Coronary artery disease with a history of nyocardi al
infarction, coronary artery bypass grafting and angi opl asty
with stenting procedure.

5. Peripheral vascular disease with a history of bilatera
carotid endarterectony.

6. Bilateral inguinal hernia by patient history.

7. Restrictive lung disease related to obesity and previous
coronary artery bypass grafting.

“* COMMENTS AND RECOMMENDATIONB:. Fagan is primarily suffering
from chronic obstructive pul nonary di sease, which is responsible
for producing his synptons of shortness of breath. This is related
to a history of cigarette snoking that was extensive and begi nni ng
at an early age, although discontinued now for sone time. H's
hi story of progressive and gradual onset of shortness of breath is
consi stent with the devel opnent of this disease as is his physi cal
exam nation, radiographic findings and pul nonary function testing.
Further conplications related to his history of cigarette snoking
are coronary and peripheral vascul ar di sease.

The patient has a history of asbestos exposure during his
enpl oynent at the Electric Boat Shipyard with the exposure
docunented in the patient 's occupational history. This is confirned
by x-ray and CT scan findings, showi ng bilateral pleural plaques
wi th evidence of calcification. There is no evidence of pul nonary
fibrosis, that is asbestosis, as a result of this asbestos
exposure. | also do not see evidence of malignant tunor or rounded
atel ectasis, which would result from this patient’'s asbestos
exposure and, therefore, there was no physiologic inpairnent
denonstrated. The focal area of fibrosis initially thought to be
related to rounded atelectasis is indeed rounded atel ectasis but
rather focal scarring in the right chest related to his prior
surgical procedure and is not at all consistent wth such
di agnosi s.
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The patient further demonstrates a restrictive respiratory

impairment. This is related in part to the patient s obesity given
the reduction in FRC and ERV seen on pulmonary function study. It

is likely a small component is related to prior coronary artery

bypass grafting and perhaps even a small component to his prior

wedge resection although [ think this is probably insignificant.

Incidentally, the resection for this granuloma indicated a benign

tumor, fortunately, but | can certainly see why this procedure was

done given the patient 's history of cigarette smoking and the noted

lung nodule on plane film.

I do feel that Mr. Fagan has reached the point of maximum medical

improvement. | am unable to give an accurate estimate of the

patient ‘s respiratory impairmentwiththe AMA guidelines because of

the patent 's suboptimal performance and poor effort in the

pulmonary function study done today. This study, particularly the

loss of diffusion capacity, however, would allow us to estimate his

impairment to likely be inthe “Class |V range, probably 50%of the
whol e person. Any respiratory inpairnment, however, is primarily
related to the patient’'s history of chronic obstructive pul nonary
di sease with small conponents due to his restrictive conponent but
none of the inpairnent related to his history of asbestos exposure
with pleural plaquing alone. It is obvious, therefore, that the
patient ‘s present injury including the benign pleural plaques
related to asbestos exposure, is not the sole cause of his
impairment but rather a conbination of effects, particularly
chronic obstructive pulnonary disease and restrictive disease,
maki ng his overall inpairnent materially and substantially greater
than any one condition alone, according to the doctor.

Dr. Cerardi clarified his opinions in his January 10, 2001
letter to Enpl oyer’s attorney wherein the doctor states as follows
(RX 16):

“I am pleased to be able to clarify ny assessnent of M. Thonmas
Fagan’'s respiratory inpairnment, as put forth in mnmy independent
medi cal exam nation of May 7, 2001.

“The specific inmpairnment remains inexact and is estinmated because
of the patient’'s performance on the pul nonary function study, but
| expect it is approximately 50% of both lungs and the whole
person. The etiol ogy of the inpairnment, however, is not anbi guous.
The majority of this inpairnent, 40% of the whole person, is
assessed to chronic obstructive pul nonary disease related to his
history of cigarette snoking. The remaining 10% inpairnment is
di vided equal ly between restrictive disease frommld obesity and
post oper ati ve changes. None of this inpairnment is currently rel ated
to his history of asbestos exposure or pleural plaquing.”

Dr. Cerardi reiterated his opinions at his February 20, 2002
deposition, the transcript of which is in evidence as RX 18. The
doctor’ s opinions wll be discussed further in the sectionentitled
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injury

The record also contains the March 13, 1996 Office Consult of
Dr. George R. McKendall wherein the doctor reports (RX 3):

“M. Fagan is referred by Dr. Duane Colonmb for
evaluation. He is a 60 year old gentleman with a history
of coronary artery disease. In April 1994, he had a non
Q wave nyocardial infarction conplicated by post infarct
angi na. Subsequent to this, he had cardi ac
cat heterization which revealed essentially normal LV
function and single vessel disease involving a conplex
LAD stenosis. He underwent successful angioplasty of the
LAD. He returned, however, with aggressive restenosis. As
a consequence of this he was referred for el ective bypass
surgery in June 1994. This was perfornmed by Dr. Singh and
consi sted of an internal mammary graft to the LAD.

“He has done well since then until recently when noticed
at the begi nning of the year exertional chest pain which
occurred with exertion while at work at Electric Boat.
H's synptons are not predictable or consistent. They
occur while using his arnms and upper body for his job. He
has done these sane activities, however, wthout
devel opi ng of synmptonms. O note, he is fairly active
around the house doing household chores including
shoveling the snow this past winter. He has not had any
synptons during these activities. H's synptons are of
m xed suspi ci on for angi na.

“Current medications are Lopressor 50 ng bid, aspirin qd,
and Taganet .

“Physi cal exam Bl ood pressure is 160/90 on the left and
162/ 88 on the right. Heart rate is 60 and regul ar. Head
and neck are unremarkabl e. Jugul ar venous pressures are
normal . Chest is clear. There is a right |obectony scar.
Cardi ac examreveals an S1 and an S2 which are nornal
There are no nmurnurs, rubs or gallops. He has a well
heal i ng sternonony scar with sonme m|d kel oi d. Abdom nal
examis benign. Extremties show no edema

“El ectrocardiogram reveals normal sinus rhythm wth
normal axis and normal intervals. There are non specific
Stand T wave changes.

“The inpression is that M. Fagan has chest pain two
years foll ow ng coronary artery bypass graft surgery. H's
synptons are of m xed suspicion for angina. They are
exertional but not consistent or predictable. On the
basis of this, | have recommended that he undergo
exercise stress testing. This will help evaluate the
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etiology of his chest pain. In the meantime, he will

continue his current medications. Of note, he reports

that his cholesterol was 239 in Dr. Golomb 's office. |
have advised him of recent recommendations to lower his

total cholesterol to less than 180 in the presence of

established coronary disease. He will follow with Dr.

Golomb for this. I will see him in follow up after his

stress test. Further recommendations will follow, "
according to the doctor.

Dr. Duane T. Golonb then sent the following |etter on August
14, 1996 to Dr. Wlfred Carney (RX 4):

“Thomas Fagan is our mutual patient. He has history of
coronary artery bypass grafting and | understand you see
hi mfor vascul ar di sease. He was in ny office on 8/ 14/ 96,
stating he had about one week of “spells”. These spells
woul d last 30 plus mnutes. When they occur he gets a
squeezing in his epigastriumand m d abdonen regi on. They
are often associated wth headaches which occur
concurrently.

“On the day that | saw him he had one of these episodes
after doing sone yard work with noderate |evels of
exertion. He related that he had been to RI Hospital on
the day prior to this wvisit, conplaining of these
synptons. At Rl Hospital they had noted a bruit in his
left carotid and a carotid duplex scan was done which
revealed a patent left carotid with right sided carotid
stenosis of approximately 70-80% He related he was
havi ng sone paresthesia of the right side, including the
armand | eg over the | ast week as well.

“My exam nation again revealed a bruit, he was not
hypertensive, his | ungs sounded clear. H s heart appeared
normal . H s abdonmen appeared benign to ny exam | did not
feel an aortic aneurysm

“My concerns include a cerebral aneurysmw th sonme type
of somatic dysfunction associated with synptons of the
cerebral aneurysm | have sent him for a MRl of the
brain. | am also concerned about a possible aortic
aneurysm causi ng sonme abdom nal conplaints especially in
light of his vascular history. He will be having a
sonogramof the abdom nal aorta and at the same tinme they
can take a | ook at his gall bl adder.

“My other concern is abdom nal angina, perhaps in the
superior nesenteric distribution. The cranpy pain is
quite concerning and | think the only way we are going to
understand whether or not this is the problemis to
consi der angi ogr aphy.
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“l felt that since you are his vascul ar surgeon, it would
he best if you assess his history and exam nati on before
enbar ki ng on such a course. | have advi sed himto see you
in the near future,” according to the doctor.

Cl aimant was admtted to the Kent County Menorial Hospital on
February 7, 1997 and the Medical Chart History reflects the
followi ng (RX 5):

PRESENT ILLNESS: This is a 61-year-old man who conpl ai ns of chest
pressure. He states he has been getting pain for about 2-3 days
prior to adm ssion, especially when he wal ks uphill at work. He
wor ks at El ectric Boat and he has to wal k up a rather long, gentle
sl ope. He has been getting chest pressure after walking a snall
di stance. He cane into the Enmergency Room on the day of adm ssion
because of chest pain at rest. He has been followed by Dr.
McKendal | at Rhode Island Hospital who was involved with his care
when t he patient had coronary artery bypass grafting two and a hal f
years ago. The patient states he had one vessel disease but does
not know which vessel it was, ie. , if it was left main or not.
Prior to the coronary artery bypass grafting the patient had had
previ ous angi opl asty.

Medi cations at this tinme include Lopressor 50 ng in the norning, 25
in the p.m, aspirin one daily, Zantac and Lescol 20 ng g.h.s.
whi ch has hel ped his chol esterol conme down bel ow 200. O herw se he
feels well, he deni es any ot her nmedi cal problens. He has not snoked
for nine years.

PAST MEDICAL HISTORY: He had a chol ecystectony in the recent past.
He i s status post right lung | obectony for nodul es which were found
to be benign in the past.

No known drug allergies. HABITS: He denies snoking, he denies
dri nki ng.

REVIEW OF SYSTEMS: Negative, according to the doctor.

Dr. MKendall re-exam ned C ai mant on February 10, 1997, at
which tinme the doctor reported (RX 6-1):

M. Fagan is referred by Dr. Duane CGolonb for evaluation. He is a
62 year old gentleman with a history of coronary artery di sease. In
April of 1994 he had a non Q wave myocardi al infarction with post
infarct angina. This pronpted an LAD angioplasty. He had early
resenosis and was referred for single vessel bypass surgery which
consisted of a LIMA graft to the LAD. In March of 1996 he had
recurrent synptons whi ch were sonewhat atypical and epigastric. He
underwent exercise thallium stress testing. He exercised for 7
m nutes and 6 seconds of the Bruce protocol. He had non di agnostic
EKG changes. He had no chest pain but stopped because of fatigue.
Hs thallium scan revealed redistributing defects in the
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distribution of the distal LAD and right coronary artery. At that

time cardiac catheterization was offered but the patient refused.

He did well apparently until several weeks ago when he noticed
recurrent episodes of exertional chest discomfort. These occur
mainly at work where he does great exertion at Electric Boat. His
symptoms are relieved by rest or nitroglycerin. He was admitted to
Kent County hospital overnight where myocardial infarction was
apparently ruled out last week. His medications were adjusted and
Procardia was added and he is referred now for evaluation and
probable catheterization.

Past medical history is significant for the above. He is also

Status post left carotid endarterectomy. He reports a 70% Stenosis
in the right carotid. He had a cholecystectomy within the last
year.

Current medications are Lopressor 50mg gam and 25mg gpm, aspirin,
Zantac, Lescol, and Procardia XL 30 qd.

Allergies are none known.

Blood pressure is 140/80 on the left and 145/82 on the right. Heart

rate is 65. Jugular venous pressures are normal. There is a left
carotid endarterectomy scar. Chest is clear. Cardiac exam reveals
an S1, S2 which are normal. There are no murmurs, rubs or gallops.
Abdominal exam is benign. Extremities show no edema. Pulses are 2+
at the femoral, dorsalis pedis and pretibial.

Electrocardiogram reveals a normal sinus rhythm with normal axis
and normalintervals. There are non specific ST changes inferiorly.
He has left atrial abnormality.

The impression is that Mr. Fagan has coronary artery disease with
recurrent symptoms consistent with angina in the setting of a
positive stress testlast March. Given his change in symptomotology

| have advised him that cardiac catheterization would be indicated
in order to define anatomy and further guide therapy. | have
discussed in detail the risks, benefits, and indications for
catheterization with Mr. Fagan and his wife. He is reluctant to
proceed with this at this time and wonders what alternatives there
are. The only alternative would be to maximize his medical therapy
and repeat his stress testing if he is asymptomatic on meds. Mr.
Fagan prefers to proceed with medical therapy at this time. | have
increased his Lopressor to 50mg bid. He will continue the Procardia
XL. | have instructed him on signs of angina and told him to call

if he has any resting symptoms. | will see him in follow up in 3 or

4 weeks. He will follow with Dr. Golomb in the interim, according
to the doctor.

Dr. McKendall next saw Claimant on April 18, 1997 (RX 6-2):
Mr. Fagan comes in today for follow up. He underwent
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percutaneous revascularization of his right coronary
artery on April 3rd using two 4.0mm intracoronary stents.
Since being discharged from the hospital he has not had
any angina whatsoever. He has been modestly active with
walking around the house withoutany provokable symptoms.
He feels better.

Current medications are Lopressor 50 bid, aspirin qd,
Zantac, Procardia XL 30 qd, Ticlid 250mg bid for one
month, and Lescol.

Physical exam blood pressure is 140/70. Heartrate is 72.
Head and neck are unremarkable. Jugular venous pressures
are normal. Chest is clear. Cardiac exam reveals an S1
and an S2 which are normal. His left femoral site is
slightly ecchymotic with anon pulsatile nontender small
hematoma.

The impression is that Mr. Pagan is doing well status
post stent placement to the right coronary artery. He is
asymptomatic. | have advised him to continue his current
medications. He will be scheduled for a thallium stress
test. He will call after the stress test to discuss the
results. Assuming it is non ischemic he will be referred

to the cardiac rehab program, according to the doctor.

Dr. Golomb saw Claimant several times between February 19,
1998 and April 5, 2000 and the doctor’s progress notes are in
evidence as RX 7. Dr. Colonb also saw C ai mant on Septenber 21,
2000 (RX 11), at which tine he reported:
The patient is a 64-year-old man.
PAST HISTORY: Remar kable for coronary artery disease, bilateral
carotid endarterectony, right thoracotony for nodule renoval,
chol ecystectony, right shoulder pain in the past, hyperlipidem a.
MEDICATIONS: Zantac, 150 b.i.d. Lopressor 50 ng 1 1/2 tablet
daily, Lescol 20 ng ME aspirin daily, nitroglycerin pmdaily. The
patient is status post angioplasty in 1994, al so one vessel bypass
in 1994.
REVIEW CF SYSTEMS: Pati ent deni es chest pain, denies any nocturi a.
ALLERGIES: None known.
HABITS: Does not snoke. ..
PHYSICAL EXAM: See witten physical form

IMPRESSION: 1. Hyperlipidem a, chol esterol down to 208, HDL 44, LDL
112. Plan at this tinme to continue the sane nedi cati on. He refuses
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to increase the Lescol from 20 to 40. 2. Coronary artery disease
stable, no changes. 3. Carotid disease, no changes, according to
the doctor.

Dr. McKendall next saw Claimant on February 2, 2001, at which
time the doctor reported (RX 12):

Mr. Fagan comes in today for follow-up. He has not been
seen in the office since 1997. He comes in today with
complaints of rare chest tightness. Since his last visit

here, he hasundergone aright carotid endarterectomy. He
has not had predictable angina with exercise involving 20
minutes of walking per day. Over the last several months,
however, he has had two episodes of chest tightness which
occurred after exertion. There is no associated
diaphoresis, dyspnea, nausea/vomiting, or radiation. The
symptoms are self resolved after a short period of time.

He has not had other symptoms. He presents for
evaluation.

Current Medications: Lopressor 50 QAM and 25 QPM, Lescol
20 QD, and aspirin...

Impression: Mr. Fagan has coronary disease with remote

bypass surgery and remote stenting. He has been

asymptomatic until recently with two episodes of chest

discomfort. These have modest suspicion for angina. |

have advised him to undergo a stress echo in order to

evaluate for provokable ischemia. He sees Dr. Golomb for

risk modification and | have reviewed guidelines with him

with a goal of an LDL of less than 100. He will call once

the stress testis performed and further recommendations

will be made accordingly.

On the basis of the totality of this record and having
observed the demeanor and heard the testimony of a most credible
Claimant, | make the following:

Findings of Fact and Conclusions of Law

This  Administrative Law Judge, in arriving at a decision in
this matter, is entitled to determine the credibility of the
witnesses, to weigh the evidence and draw his own inferences from
itt, and he is not bound to accept the opinion or theory of any
particular medical examiner. Banks v. Chicago Grain  Trimmers
Association, Inc. , 390 U.S. 459 (1968), reh. denied , 391 U.S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Cir. 1962);
Scott v. Tug Mate, Incorporated , 22 BRBS164, 165, 167 (1989); Hite
v. Dresser Guiberson Pumping, 22 BRBS 87, 91 (1989); Anderson .
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondale Shipyards, Inc., 8
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BRBS 698 (1978); Sargent v. Matson Terminal, Inc. , 8 BRBS 564
(1978).

The Act provides a presumption that a claim comes within its

provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's mal ady and hi s
enpl oynent activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. CGr. 1976),
cert. denied, 429 U.S. 820 (1976). Cl ai mant's uncontradi cted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), affd |,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24

BRBS 141 (1990); Anderson v. Todd Shipyards , supra, at 21; Miranda
v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nust be nmade in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie " case. The Suprene Court has held that
“[a] primafacie ‘ claimfor conpensation,’” to which the statutory
presunption refers, nmust at |east allege an injury that arose in
the course of enploynent as well as out of enploynent." United
States  Indus./Fed. Sheet Metal, Inc., v. Director, Office of
Workers’ Compensation Programs, U.S. Dep’t of Labor, 455 U.S. 608,
615 102 S. Ct. 1318, 14 BRBS631, 633 (CRT) (1982), rev'g Riley v.
U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980).
Moreover, "the mere existence of a physical impairment is plainly

insufficient to shift the burden of proof to the employer.” U. S
I ndustri es/ Federal Sheet Metal, Inc., et al., v. Director, Ofice
of Workers' Conpensation Prograns, U S. Departnent of Labor, 455
U.S. 608, 102 S.Ct. 1318 (1982), rev'g Riley v. U. S.
I ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir.
1980). The presumption, though, is applicable once claimant

establishes that he has sustained an injury, i.e., harm to his

body. Preziosi v. Controlled Industries, 22 BRBS468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shipbuilding and Construction Conpany, 17 BRBS
?6, 5)9 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
1981).

To establish a prima facie claim for compensation, a claimant
need not affirmatively establish a connection between work and
harm.  Rather, a claimant has the burden of establishing only that
(1) the claimant sustained physical harm or pain and (2) an
accident occurred in the course of employment, or conditions
existed at work, which could have caused the harm or pain.
Kel aita, supra; Kier v. Bethlehem Steel Corp., 16 BRBS 128 (1984).
Once this prima faci e case is established, a presumption is created
under Section 20(a) that the employee’s injury or death arose out
of employment. To rebut the presumption, the party opposing
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entitlement must present substantial evidence proving the absence
of or severing the connection between such harm and employment or

working  conditions. Kier , supra ; Parsons Corp. of California v.
Director, OWCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Parking Management Co. , 363 F.2d 682 (D.C. Cir. 1966); Ranks v.

Bath Iron Works Corp. , 22 BRBS 301, 305 (1989). Once claimant
establishes a physical harm and working conditions which could have
caused or aggravated the harm or pain the burden shifts to the

employer to establish that claimant’s condition was not caused or

aggravated by his employment. Brown v. Pacific Dry Dock, 22 BRBS

284 (1989); Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986).

If the presumption iS  rebutted, it no longer controls and the
record as a whole must be evaluated to determine the issue of
causation. Del Vecchio v. Bowers, 296 U.S. 280 (1935); Volpe v.
Northeast Marine Terminals , 671 F.2d 697 (2d Cir. 1981). In such

cases, | must weigh all of the evidence relevant to the causation
issue. Sprague v. Director, OWCP 688 F.2d 862 (1st Cir. 1982);
MacDonald v. Trailer Marine Transport Corp. , 18 BRBS 259 (1986).

To establish a prima facie case for invocation of the Section
20(a) presumption, claimant must prove that (1) he suffered a harm,
and (2) an accident occurred or working conditions existed  which
could have caused the harm. See, e.g. , Noble Drilling Company v.

Drake, 795 F.2d 478, 19 BRBS6 (CRT) (5th Cir. 1986); James v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's employment
aggravates a non-work-related, underlying disease so as to produce
incapacitating symptoms, the resulting disability is compensable.

See Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986); Gardner

v. Bath 1Iron Works Corp., 11 BRBS 556 (1979), affd sub nom.
Gardner v. Director, OWCP , 640 F.2d 1385, 13 BRBS 101 (1st Cir.

1981). If employer presents substantial evidence sufficient to

sever the connection between claimant’s harm and his employment,

the presumption no longer controls, and the issue of causation must
be resolved on the whole body of proof. See, e.g., Leone .
Sealand Terminal Corp. , 19 BRBS 100 (1986).

Employer contends that Claimant did not establish a prima
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U.S.C. 8920(a), presunption. | reject both contentions. The Board
has held that credi ble conplaints of subjective synptons and pain
can be sufficient to establish the elenment of physical harm
necessary for a prima facie case for Section 20(a) invocation. See
Sylvester v. Bethlehem Steel Corp. , 14 BRBS 234, 236 (1981), affd,
681 F.2d 359, 14 BRBS 984 (5th Cr. 1982). Mor eover, | may
properly rely on Caimant's statenents to establish that he
experienced a work-related harm and as it is undisputed that a
wor k accident occurred which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.qg,
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Sinclair v. United Food and Commercial Workers , 23 BRBS 148, 151
(1989). Moreover, Employer’'s general contention that the clear

weight of the record evidence establishes rebuttal of the
presumption is not sufficient to rebut the presumption. See
generally Miffleton v. Briggs Ice Cream Co. , 12 BRBS 445 (1980).

The presumption of  causation can be rebutted only by

“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8 920. Wat this requirenent neans is that the enployer
must offer evidence which negates the connection between the
al  eged event and the alleged harm |n Caudillv. Sea Tac Alaska

Shipbuilding, 25 BRBS 92 (1991), the carrier offered a nedical
expert who testified that an enploynment injury did not “play a
significant role” in contributing to the back trouble at issue in
this case. The Board held such evidence insufficient as a matter
of law to rebut the presunption because the testinony did not
negate the role of the enploynent injury in contributing to the
back injury. See also Cairns v. Matson Terminals, Inc. , 21 BRBS
299 (1988) (nedi cal expert opinion which did entirely attribute the
enpl oyee’s condition to non-work-related factors was nonet hel ess
insufficient to rebut the presunpti on where the expert equivocated

sonmewhat on causation elsewhere in his testinony). VWhere the
enpl oyer/carrier can offer testi nony whi ch negates the causal I|ink,
the presunption is rebutted. See Phillips v. Newport News
Shipbuilding & Dry Dock Co. , 22 BRBS 94 (1988) (nedical testinony

that claimant’s pul nonary problens are consistent with cigarette
snoking rather than asbestos exposure sufficient to rebut the
presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosis causati on was not establi shed where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renmoved fromthe claimant and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie el ements  of
har m possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the i ssue of causation is determ ned by exam ning the
record “as a whol e”. Holmes v. Universal Maritime  Services Corp.,
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nati ons were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5™ Cir. 1968), cert. denied, 395 U.S. 920, 89 S. ¢. 1771
(1969). The Suprenme Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all adm nistrative bodies. Director, OWCP v. Greenwich
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Collieries , 512 U.S. 267, 114 S. Ct. 2251, 28 BRBS43 (CRT) (1994).
Accordingly, after Greenwich  Collieries the employee bears the
burden of proving causation by a preponderance of the evidence
after the presumption is rebutted.

As the Employer disputes that the Section 20(a) presumption is
invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981),
the burden  shifts to employer to rebut the presumption with
substanti al evidence which establishes that claimnt’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. General Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North America v. U. S. Dept. of Labor, 969

F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507 U.S.
909, 113 S. Ct. 1264 (1993); Qoert v. John T. dark and Son of
Maryl and, 23 BRBS157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The unequivocal testimony of a physician that no

rel ati onship exists between an injury and a cl ai mant’ s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem

Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connecti on between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the issue of causation nust be resol ved on the
whol e body of proof. Stevensv. Tacoma Boatbuilding Co. , 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
eval uating all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enployee’ s treating physician as opposed to the

opi nion of an exam ning or consulting physician. In this regard,
see Pietrunti v. Director, OWCP 119 F. 3d 1035, 31 BRBS 84 (CRT) (2d
Cr. 1997). See also Sir Gean Amos v. Director, OWCP, 153 F.3d

1051, amended, 164 F.3d 480, 32 BRBS 144 (CRT)(9th Cir. 1999).

In the case sub judice , Caimant alleges that the harmto his
bodily frane, i.e. , his asbestos rel ated di sease, resulted fromhis
exposure to and inhalation of asbestos and other injurious
pul nonary stinmuli at the Enployer's shipyard. The Enployer has
i ntroduced no evidence severing the connection between such harm
and Claimant's maritime enploynent. In this regard, see Romeike v.
Kaiser Shipyards , 22 BRBS 57 (1989). Thus, daimant has
establ i shed a prima facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

Injury

The term"injury” neans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoi dably results fromsuch accidental injury. See
33 U S.C 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Office of Workers Compensation Programs, U.S.
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Department of Labor, 455 U.S. 608, 102 S.Ct. 1312 (1982), revg

Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Cir.  1980). A work-related aggravation of a pre-existing

condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), aff'd

sub nom. Gardner v. Director, OWCP,640 F.2d 1385 (1st Cir. 1981),
Preziosi v. Controlled Industries , 22 BRBS468 (1989); Janusziewicz
v. Sun Shipbuilding and Dry Dock Company, 22 BRBS 376 (1989)
(Decision and Order on Remand); Johnson v. Ingalls  Shipbuilding , 22
BRBS 160 (1989); Madrid v. Coast Marine Construction , 22 BRBS 148
(1989). Moreover, the employment-related injury need not be the

sole cause, or primary factor, in a disability for compensation

purposes. Rather, if an employment-related injury contributes to,

combines with or aggravates a pre-existing disease or underlying
condition, the  entire resultant disability is  compensable.

Strachan Shipping v. Nash, 782 F.2d 513 (5th Cir. 1986);
Independent Stevedore Co. v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
Kooley v. Marine Industries Northwest , 22 BRBS142 (1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajotte v. General
Dynamics Corp., 18 BRBS85 (1986). Also, when claimant sustains an

injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside  work, employer is liable for the
entire disability if that subsequent injury is the natural and
unavoidable consequence or result of the initial work injury.
Bludworth  Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cir. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS549
(1981). The terminjuryincludes the aggravation of a pre-existing

non-work-related condition or the combination of work- and non-

work-related conditions. Lopezv. Southern Stevedores , 23 BRBS295
(1990); Care v. WMATA , 21 BRBS 248 (1988).

In occupational disease cases, there is no "injury" until  the
accumulated  effects of the harmful substance manifest themselves
and claimant becomes aware, or in the exercise of reasonable
diligence or by reason of medical advice should have been aware, of

the relationship between the employment, the disease and the death
or disability. Travelers Insurance Co. v. Cardillo , 225 F.2d 137
(2d Cir.  1955), cert. denied , 350 U.S. 913 (1955). Thorud v.
Brady-Hamilton Stevedore  Company, et al., 18 BRBS 232 (1987);
Geisler v. Columbia Asbestos, Inc. , 14 BRBS 794 (1981). Nor does

the Act require that the injury be traceable to a definite time.

The fact that claimant’s injury  occurred gradually over a period of

time as a result of continuing exposure to conditions of employment
iS no bar to a finding of an injury within the meaning of the Act.
Bath Iron Works Corp. v. White , 584 F.2d 569 (1st Cir. 1978).

As already noted above, the Claimant has established through
his own testimony that he has a lung disorder and that he was
heavily = exposed to asbestos and other Ilung irritants while  working
for the Employer. His testimony is sufficient to invoke the 20(a)
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presumption. Hughes vs. Bethlehem Steel Corp, 17 BRBS 153[1985];
Kier, supra . The Claimant ‘s testimony is also buttressed by the
medical reports and forthright testimony of Dr. Matarese, as well

as the report prepared on the Enployer’s behalf by Dr. Kern. As
al so noted above, in order to rebut the presunption the Enployer
must establish that Caimant’s condition was not caused or
aggravated by his enpl oynent. Rajotte vs. General Dynamics Corp.,

18 BRBS 85[ 1986]. The evi dence offered by the Enpl oyer to rebut the
presunpti on nust be substantial enough to negate the potenti al
connection between the Caimant's injury and harnful working
condi ti ons. Swinton, supra

The Enpl oyer presents the report and testinony of Dr. Gerardi
(RX 18) as rebuttal evidence. At first blush Dr. GCerardi’s
testinony m ght appear sufficient to rebut the presunption. His
opi ni ons, however, do not stand up to close scrutiny. The report
and testinmony actually support Caimant’s essential thesis as Dr.
Gerardi acknow edges the presence of pleural plaques, a marker of
prior asbestos exposure.

The overall thrust of Gerardi’s testinony is that M. Fagan’s
m xed lung disease is due to his snoking-related obstructive
di sease as well as restrictive di sease due to obesity and the 1987
| ung resection. First of all, the attribution of any inpairnment to
obesity is absurd in a case involving a 5 9" man who wei ghs 165—270
I bs. This is particularly so where the AMA Guidelines do not even
provi de for any consideration of weight in determ ning predicted
values. (RX 18 at 31). In the setting of a patient |ike the
C ai mant whose weight and body nass are entirely normal, Dr.
Gerardi 's effort to attribute restrictive disease to obe5|ty IS
simply farfetched. Dr. Gerardi admts that M. Fagan was exposed to
asbestos, that he has pleural plaques, that he had rales on
physi cal exam nation and that he has di m ni shed di ffusi ng capacity,
a key objective finding which is consistent with restrictive
di sease and effort-independent. Since Claimant is manifestly not
obese, the only reasonable explanation for his restrictive |lung
di sease i s asbestos exposure. Dr. Cerardi’s refusal to admt this
is not credible, and I so find and concl ude.

Dr. CGerardi also admts that the O aimant 's reduction in |ung
vol umes may be due to the 1987 wedge resection of the right |ung.
The Enployer has not offered any evidence to rebut Dr. Kern's
opi nion that the need for surgery was created by the risk of |ung
cancer arising from Caimant’s extensive asbestos exposure. Dr.
Kern saw C ai mant on the Enployer 's behalf and it nmay be presuned
that his opinion |led the Enployer to ultimately accept M. Fagan's
claimfor conpensation arising fromthe surgery.

Even assum ng, arguendo , that reviewng authorities should

hold, as a matter of |aw, the Enployer has presented substanti al
evi dence to rebut the presunption, the overwhel m ng wei ght of the
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evidence  sitill (1) leads to the conclusion that Claimant has
established a work-related injury and (2) justifies an award of

benefits. Dr. Cerardi’s opinions are based on the dubious
conclusion that Caimant is obese, defying logic in an effort to
avoid the numerous indicia of asbestos-related [ung disease. The
doctor’s dissenbling is even apparent in his decision to award a
fifty (50% percent permanency rating while finding Caimnt to
fall within an inpairnment category which nerits a rating of 51%
100% [ RX, p.7].

On the other hand, the well-reasoned opi nions of Dr. Matarese
are buttressed by Dr. Gaensler’s B-reading of the C aimnt’s chest
x-ray and Dr. Kern’'s finding that daimant’s 1987 |ung resection
was causally related to his heavy asbestos exposure for many years
at the Enployer’s shipyard.

Accordingly, in view of the foregoing, | have given |esser
weight to the opinions of Dr. Gerardi as his opinions are far
out wei ghed by the totality of the well-reasoned and wel | -docunent ed
opinions of the Claimant’s nedical providers, especially as Dr.
Gerardi ignores the well-settled concept of *“aggravation” in
wor ker’ s conpensation law and the interplay of Claimant’s nultiple
nmedi cal probl ens.

Thus, | find and conclude that C aimnt’s asbestos-rel ated
di sease constitutes a work-related injury, that the Enployer had
tinmely notice thereof, that the Enployer tinely controverted
Claimant’s entitlement to benefits and that he tinely filed for
benefits once a dispute arose between the parties.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quickv.Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owensv. Traynor , 274 F. Supp. 770 (D. M.
1967), affd, 396 F.2d 783 (4th G r. 1968), cert. denied, 393 U.S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nmedi cal condition al one. Nardella v. Campbell Machine,
Inc., 525 F.2d 46 (9th G r. 1975). Consideration nust be given to
cl ai mant' s age, education, industrial history and the availability
of work he can performafter the injury. American Mutual Insurance
Company of Boston v. Jones , 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enployment for which he is qualified. (Id. at 1266)

Average Weekly Wage
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For the purposes of Section 10 and the determination of the
employee’s average weekly wage with  respect to a claim for
compensation for death or disability due to an occupational
disability, the time of injury is the date on which the employee or
claimant becomes aware, or on the exercise of reasonable diligence
or by reason of medical advice should have been aware, of the
relationship between the employment, the disease, and the death or
disability. Todd Shipyards Corp. v. Black , 717 F.2d 1280 (9th Cir.
1983); Hoey v. General Dynamics Corporation , 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp.,, 17 BRBS 17 (1985); Yalowchuck wv.
General Dynamics Corp. , 17 BRBS 13 (1985).

The 1984 Amendments to the Longshore Act apply in a new set of
rules in occupational disease cases where the time of injury (i.e.,
becomes manifest) occurs after claimant has retired. See Woods v.
Bethlehem Steel Corp., 17 BRBS 243 (1985); 33 U S.C. 88902(10),
908(C) (23), 910(d)(2). In such cases, disability is defined under
Section 2(10) not in terns of |oss of earning capacity, but rather
in ternms of the degree of physical inpairnment as determ ned under
t he gui del i nes promul gated by the Anerican Medi cal Association. An
enpl oyee cannot receive total disability benefits under these
provi sions, but can only receive a permanent partial disability
awar d based upon the degree of physical inpairment. See 33 U S. C
8908(c)(23); 20 C.F.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a pernmanent
partial inpairnment award based on a one hundred (100) percent
physi cal inpairnent. Donnell v. Bath Iron Works Corporation , 22
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nati onal Average Wekly Wage as of the date of awareness rather
t han any actual wages received by the enployee. See 33 U S. C
8910(c)(2)(B); Taddeo v. Bethlehem Steel Corp., 22 BRBS 52 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Caimant may be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
probl enms. Thus, an enpl oyee who involuntarily withdraws fromthe
wor kf orce due to an occupational disability my be entitled to
t ot al di sability benefits although the awareness of the
rel ati onship between disability and enploynent did not becone
mani fest until after the involuntary retirement. |In such cases,
the average weekly wage is conmputed under 33 U S. C 8910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tine of awareness. MacDonald v. Bethlehem
Steel Corp.,, 18 BRBS 181, 183 and 184 (1986). Compare LaFaille .
General Dynamics Corp. , 18 BRBS 882 (1986), revid in relevant  part
sub nom. LaFaille v. Benefits Review Board, 884 F.2d 54, 22 BRBS
108 (CRT) (2d Cir. 1989).
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Thus, where disability commences on the date of involuntary
withdrawal from the workforce, claimant's average weekly wage
should reflect wages prior to the date of such withdrawal under
Section 10(c), rather than the National Average Weekly Wage under
Section 10(d)(2)(B).

However, if the employee retires due to a non-occupational
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirement provisions. In  Woods v.
Bethlehem Steel Corp. , 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirement provisions because the employee
retired due to disabling non-work-related heart disease prior to
the manifestation of work-related asbestosis.

Claimant is a voluntary retiree under the Act as he retired in
September of 1998 after he left work due to a non-work-related

cardiovascular condition. As the parties have stipulated to March
15, 2001 as the date of Maximum Medical Improvement, based on Dr.
Mat arese’s opinion (CX 1), | find and conclude that Caimnt’s

asbestos-rel ated disease may reasonably be rated, pursuant to
Section 8(c)(23), as fifty-one (51% percent of the whole person,
and an appropriate award will be entered herein.

Section 14(e)
Cl ai mant is not entitled to an award of additional

conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer tinely controverted Claimant’s entitlenent to benefits.

Ramos v. Universal Dredging Corporation , 15 BRBS 140, 145 (1982);
Garner v. Olin Corp. , 11 BRBS 502, 506 (1979).
Interest

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the full
amount of conpensation due. Watkins v. Newport News Shipbuilding

& Dry Dock Co. , 8 BRBS 556 (1978), affd in  pertinent part and
rev'd on other grounds sub nom. Newport News v. Director, OWCP,594
F.2d 986 (4th Cir. 1979); Santos v. General Dynamics Corp., 22 BRBS
226 (1989); Adams v. Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudil .
Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perryv. Carolina

Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp.,, 17
BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of neking claimant whole, and
held that ". . . the fixed six percent rate should be replaced by
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the rate employed by the United States District Courts under 28
U.S.C. 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." Grant v.
Portland  Stevedoring Company, 16 BRBS 267, 270 (1984), modified on
reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L. 97-258
provi ded t hat t he above provision woul d beconme effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the D strict
Director.

Medical Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Colburn v. General Dynamics Corp. , 21 BRBS 219, 22
(1988); Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).
Entitlement to nedical services is never tine-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Walsh Stevedoring Company, 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine
Terminals  Corp.,, 7 BRBS 234 (1977). Furt hernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
wel | settled. Bulone v. Universal Terminal and Stevedore Corp., 8
BRBS 515 (1978). daimant is also entitled to reinbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough . General Dynamics
Corporation, 22 BRBS 356 (1989); Gilliam v. The Western Union
Telegraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble , 13 BRBS 1007 (1981), revd

on other grounds, 682 F.2d 968 (D.C. Cr. 1982), cert. denied , 459
U S. 1146, 103 S.C. 786 (1983), the Benefits Review Board held
that a claimant's entitlement to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that claimant obtai n enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Works Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding

Division, Litton Systems, Inc. , 15 BRBS 299 (1983); Beynum wv.
Washington Metropolitan Area Transit Authority , 14 BRBS 956 (1982).
However, where a claimant has been refused treatnent by the
enpl oyer, he need only establish that the treatnment he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnment at the enpl oyer's expense. Atlantic &
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Gulf  Stevedores, Inc. v. Neuman 440 F.2d 908 (5th Cir. 1971),
Matthews v. Jeffboat, Inc. , 18 BRBS at 189 (1986).

An employer's  physician’s determination that Claimant is fully

recovered is tantamount to a refusal to provide treatment.
Slattery Associates, Inc. v. Lloyd , 725 F.2d 780 (D.C. Cir. 1984);
Walker v. AAF Exchange Service , 5 BRBS 500 (1977). All necessary

medical expenses subsequent to employer's refusal to authorize
needed care, including surgical costs and the physician’s fee, are
recoverable. Roger's Terminal and Shipping Corporation V.

Director, OWCP, 784 F.2d 687 (5th Cir. 1986); Anderson v. Todd
Shipyards Corp., 22 BRBS 20 (1989); Ballesteros v. Willamette
Western Corp., 20 BRBS 184 (1988).

Section  7(d) requires that an attending physician file the

appropriate report within ten days of the examination. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover medical

costs incurred. Betz v. Arthur Snowden Company , 14 BRBS 805

(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Terminal , supra .

On the basis of the totality of the record, | find and
concl ude that C ai mant has shown good cause, pursuant to Section
7(d). dainmant advised the Enpl oyer of his work-related injury in
a tinmely manner and requested appropriate nmedical care and
treatnment. However, the Enployer did not accept the claimand did
not authorize such nedical care. Thus, any failure by Caimant to
file tinmely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim

Accordingly, the Enployer shall authorize and pay for the
reasonabl e and necessary nedical care and treatnent relating to
Cl ai mant’ s asbestos-rel ated di sease, comenci ng on March 15, 2001
(CX 1-6), the date on which his pulnmonary function tests refl ected
hi s m xed pul nonary di sease. The Enpl oyer shall al so authorize and
pay for a conpl ete annual physical exam nation, including pul nonary
testing, as Claimant is at an increased risk to develop |ung
cancer.

Responsible Employer

The Enployer as a self-insurer is the party responsible for
paynment of benefits under the rule stated in Travelers Insurance
Co. v. Cardillo, 225 F.2d 137 (2d G r. 1955), cert. denied sub nom.
Ira S. Bushey & Sons, Inc. v. Cardillo , 350 U S. 913 (1955). Under
the last employer rule of Cardillo , the enployer during the | ast
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employment in which the claimant was exposed to injurious stimuli,
prior to the date upon which the claimant became aware of the fact

that he was suffering from an occupational disease arising
naturally out of his employment, should be liable for the full
amount of the award. Cardilo , 225 F.2d at 145. See Cordero .

Triple A. Machine Shop, 580 F.2d 1331 (9th Cir. 1978), cert.
denied , 440 U.S. 911 (1979), General Dynamics Corporation v.
Benefits Review Board, 565 F.2d 208 (2d Cir. 1977). Claimant is

not required to demonstrate that a distinct injury or aggravation

resulted  from this exposure. He need only demonstrate exposure to
injurious stimuli. Tisdale v. Owens Corning Fiber Glass Co., 13
BRBS 167 (1981), affd mem. sub nom. Tisdale v. Director, OWCP,
U.S. Department of Labor, 698 F.2d 1233 (9th Cir. 1982), cert.
denied , 462 U.S. 1106, 103 S.Ct. 2454 (1983); Whitlock v. Lockheed

Shipbuilding & Construction Co. , 12 BRBS 91 (1980). For purposes

of determining who is the responsible employer or carrier, the
awareness component of the Cardillo test is identical to the
awareness requirement of Section 12. Larson v. Jones Oregon

Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Review Board has held that minimal exposure to

some asbestos, even without distinct aggravation, is sufficient to

trigger application of the Cardillo rule. Grace v. Bath Iron Works
Corp., 21 BRBS 244 (1988); Lustig v. Todd Shipyards Corp., 20 BRBS
207 (1988);  Proffitt v. E.J. Bartells Co., 10 BRBS435 (1979) (two

days’ exposure to the injurious stimuli satisfies Cardillo ).

Compare Todd Pacific Shipyards Corporation v. Director, OWCP , 914

F.2d 1317 (9th Cir. 1990), rev’g Picinich v. Lockheed Shipbuilding ,

22 BRBS 289 (1989).

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elements of
that provision are met, and employer's liability is limted to one
hundred and four (104) weeks, if the record establishes that (1)
the employee had a pre-existing permanent partial disability, (2)
which was manifest to the employer prior to the subsequent
compensable  injury and (3) which combined with the subsequent
injury to produce or increase the employee’s permanent total or
partial disability, a disability greater than that resulting from
the first injury  alone. Lawson v. Suwanee Fruit and Steamship Co.,

336 U.S. 198 (1949); Director, OWCP v. Luccitelli , 964 F.2d 1303,

26 BRBS 1 (CRT) (2d Cir. 1992), rev’'g Luccitelli v. GCeneral
Dynam cs Corp., 25 BRBS 30 (1991), Director, OACP v. GCeneral
Dynam cs Corp., 982 F.2d 790 (2d Cir. 1992); FMC Corporation v.
Director, OACP, 886 F.2d 1185, 23 BRBS 1 (CRT) (9th Cir. 1989);

Director, ONCP v. Cargill, Inc., 709 F.2d 616 (9th Cir. 1983);
Director, OANCP v. Newport News & Shipbuilding & Dry Dock Co., 676
F.2d 110 (4th Cir. 1982); Director, OACP v. Sun Shipbuilding & Dry
Dock Co., 600 F.2d 440 (3rd Cir. 1979); C & P Tel ephone .
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Director, OWCP,564 F.2d 503 (D.C. Cir. 1977); Equitable Equipment
Co. v. Hardy, 558 F.2d 1192 (5th Cir. 1977); Shaw v. Todd Pacific
Shipyards , 23 BRBS 96 (1989); Dugan v. Todd Shipyards , 22 BRBS 42
(1989); McDuffie v. Eller and Co., 10 BRBS 685 (1979); Reed v.
Lockheed Shipbuilding & Construction Co., 8 BRBS399 (1978); Nobles
v. Children’s Hospital , 8 BRBS 13 (1978). The provisions of
Section 8(f) are to be liberally construed. See Director v. Todd
Shipyard Corporation , 625 F.2d 317 (9th Cir. 1980). The benefitof
Section 8(f) is not denied an employer simply because the new

injury merely  aggravates an existing disability rather than
creating a Sseparate disability unrelated to the existing
disability. Director, OWCP v. General Dynamics Corp. , 705 F.2d

562, 15 BRBS 30 (CRT) (1st Cir. 1983); Kooley v. Marine Industries
Northwest , 22 BRBS 142, 147 (1989); Benoit v. General Dynamics
Corp., 6 BRBS 762 (1977).

The employer need not have actual knowledge of the pre-

existing condition. Instead, "the key to the issue is the
availability to the employer of knowledge of the pre-existing
condition, not necessarily the employer's actual knowledge of it."

Dillingham Corp. v. Massey, 505 F.2d 1126, 1228 (9th Cir. 1974).
Evidence of access to or the existence of medical records suffices
to establish the employer was aware of the pre-existing condition.
Director v. Universal Terminal & Stevedoring Corp. , 575 F.2d 452
(3d Cir. 1978); Berkstresser v. Washington Metropolitan Area

Transit  Authority, 22 BRBS 280 (1989), revid and remanded on other
grounds sub nom. Director v. Berkstresser, 921 F.2d 306 (D.C. Cir.
1990); Reiche v. Tracor Marine, Inc. , 16 BRBS 272, 276 (1984);
Harris v. Lambert's Point Docks, Inc. , 15 BRBS 33 (1982), affd
718 F.2d 644 (4th Cir. 1983). Delinski v. Brandt Airflex Corp., 9
BRBS 206 (1978). Moreover, there must be information available

which alerts the employer to the existence of a medical condition.
Eymard & Sons Shipyard v. Smith , 862 F.2d 1220, 22 BRBS 11 (CRT)

(5th Cir. 1989); Armstrong v. General Dynamics Corp. , 22 BRBS 276
(1989); Berkstresser , supra, at 283; Villasenor v. Marine
Maintenance Industries , 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shipbuilding and Dry Dock Co., 16 BRBS353 (1984); Musgrove V.
William E. Campbell Company, 14 BRBS762 (1982). A disability will

be found to be manifest if it is "objectively determinable” from
medical records kept by a hospital or treating physician. Falcone
v. General Dynamics Corp. , 16 BRBS 202, 203 (1984). Prior to the
compensable second injury, there must be a medically cognizable

physical ailment. Dugan v. Todd Shipyards , 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Company, 16 BRBS
259 (1984); Falcone , supra .

The pre-existing permanent partial disability need not be
economically disabling. Director, OWCP v. Campbell Industries , 678
F.2d 836, 14 BRBS974 (9th Cir. 1982), cert. denied , 459 U.S. 1104
(1983); Equitable  Equipment Company v. Hardy, 558 F.2d 1192, 6 BRBS

-28-



666 (5th Cir. 1977); Atlantic & Gulf Stevedores v. Director, OWCP,
542 F.2D 602 (3d Cir. 1976).

An x-ray showing pleural thickening, followed by continued
exposure to the injurious stimuli, establishes a pre-existing
permanent partial disability. Topping Vv. Newport News
Shipbuilding, 16 BRBS 40 (1983); Musgrove v. Willam E. Campbell
Co., 14 BRBS 762 (1982).

Section  8(f) relief is not applicable where the permanent
total disability is due solely to the second injury. In this

regard, see Director, OWCP(Bergeron) v. General Dynamics Corp.
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli V.
General Dynamics Corp. , 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir.
1992); CNA Insurance Company v. Legrow , 935 F.2d 430, 24 BRBS 202

(CRT)(1st Cir. 1991) In addressing the contribution element of
Section  8(f), the United States Court of Appeals for the Second

Circuit, in  whose jurisdiction the instant case arises, has
specifically stated that the employer's burden of establishing that
a claimant's subsequent injury alone  would not have cause

claimant’'s permanent total disability is not satisfied merely by

showing that the pre-existing condition made the disability worse

than it would have been with only the subsequent injury. See
Director, OWCP v. General Dynamics Corp. (Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Employer has satisfied these requirements. The
record reflects (1) that Claimant has worked for the Employer for
forty-one (41) years, (2) that his asbestos-related disease was
first seen on May 28, 1982 (CX 3), (3) that he continued to be
exposed to asbestos and other injurious pulmonary stimuli at the
Enpl oyer’s shipyard, (4) that such worsening is seen on his
subsequent diagnostic tests (CX 2), (5) that Cainmant's permanent
partial inpairnent is the result of the conbination of his pre-
exi sting permanent partial disability and his March 15, 2001 i njury
(CX 1-6) as such pre-existing disability, in conbination with the
subsequent work injury, has contributed to a greater degree of
permanent disability, according to Dr. Matarese (CX 8) and Dr.
Kern. (RX 18) See Atlantic & Gulf Stevedores v. Director , ONCP,
542 F. 2d 602, 4 BRBS 79 (3d Cir. 1976); Duganv.Todd Shipyards, 22
BRBS 42 (1989).

Caimant's condition, prior to his final injury on March 15,
2001, was the classic condition of a high-risk enployee whom a
cauti ous enpl oyer woul d nei ther have hired nor rehired nor retained
i n enpl oynment due to the increased |ikelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Telephone Company

v. Director, OWCP , 564 F.2d 503, 6 BRBS 399 (D.C. Cir. 1977), revg
in part, 4 BRBS 23 (1976); Preziosiv. Controlled Industries, 22
BRBS 468 (1989); Hallford v. Ingalls Shipbuilding , 15 BRBS 112
(1982).
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Even in cases where Section 8(f) is applicable, the Special
Fund is not liable for medical benefits. Barclift v. Newport News
Shipbuilding & Dry Dock Co. , 15 BRBS 418 (1983), revid on other
grounds sub nom. Director, OWCP v. Newport News Shipbuilding & Dry
Dock Co. , 737 F.2d 1295 (4th Cir. 1984); Scott v. Rowe Machine
Works, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp. , 7 BRBS
675 (1978).

Section 8(f) relief is not available to the employer simply
because it is the responsible employer or carrier under the last
employer rule promulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d Cir. 1955), cert. denied sub nom. Ira S. Bushey
Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold requirements
of Section 8(f) must still be met. Stokes v. Jacksonville
Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub  nom.
Jacksonville Shipyards, Inc. v. Director , 851 F.2d 1314, 21 BRBS
150 (CRT) (11th Cir. 1988).

In Huneycutt v. Newport News Shipbuilding & Dry Dock Co. , 17
BRBS 142 (1985), the Board held that where permanent partial
disability is followed by permanent total disability and Section
8(f) is applicable to both periods of disability, employer is
liable for only one period of 104 weeks. In Huneycutt , the
claimant was permanently partially disabled due to asbestosis and
thenbecame permanently totally disabled due to the same asbestosis
condition, which had been further aggravated and had worsened.
Thus, in Davenport v. Apex Decorating Co. , 18 BRBS 194 (1986), the
Board applied Huneycutt to a case involving permanent partial
disability for a hip problem arising out of a 1971 injury and a
subsequent permanent total disability for the same 1971 injury.

See also Hickman v. Universal Maritime Service Corp. , 22 BRBS 212
(1989); Adamsv. Newport News Shipbuilding and Dry Dock Company , 22
BRBS 78 (1989); Henry v. George Hyman Construction Company , 21BRBS
329 (1988); Bingham v. General Dynamics Corp. , 20 BRBS 198 (1988);
Sawyer v. Newport News Shipbuilding and Dry Dock Co. , 15 BRBS 270
(1982); Graziano v. General Dynamics Corp. , 14 BRBS 950 (1982)

(where the Board held that where a total permanent disability is

found to be compensable under Section 8(a), with the employer’s

liability limited by Section 8(f) to 104 weeks of compensation, the

employer will not be liable for an additional 104 weeks of death

benefits pursuant to Section 9 where the death is related to the

injury compensated under Section 8 as both claims arose from the

same injury which, in combination with a pre-existing disability

resulted in total disability and death); Cabe v. Newport News
Shipbuilding and Dry Dock Co. , 13 BRBS 1029 (1981); Adams, supra.

However, the Board did not apply Huneycutt in Cooper .
Newport News Shipbuilding & Dry Dock Co., 18 BRBS 284, 286 (1986),

where claimant’s permanent  partial disability award was for
asbestosis and his subsequent permanent total disability award was
precipitated by a totally new injury, a back injury, which  was
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unrelated to the occupational disease. While itis consistent with
the Act to assess employer for only one 104 week period of

liability for all disabilities arising out of the same injury or
occupational disease, employer's liability should not be so limited
when the subsequent total disability is caused by a new distinct

traumatic injury. In such a case, a new claim for a new injury
must be filed and new periods should be assessed under the specific

language of Section 8(f). Cooper , supra , at 286.
However, employer’s liability is not limited pursuant to
Section 8(f) where claimant’s disability did not result from the

combination  or coalescence of a prior injury with a subsequent one.
Two "R" Drilling Co. v. Director, OWCP , 894 F.2d 748, 23 BRBS 34
(CRT) (5th  Cir.  1990); Duncanson-Harrelson Company v. Director,
OWCPand Hed and Hatchett , 644 F.2d 827 (9th Cir. 1981). Moreover,
the employer has the burden of proving that the three requirements
of the Act have been satisfied. Director, OWCP v. Newport News
Shipbuilding and Dry Dock Co., 676 F.2d 110 (4th Cir. 1982). Mere
existence  of a prior injury does not, ipso facto , establish a pre-

existing disability for purposes of Section 8(f). American Ship-
building v. Director, OWCP 865 F.2d 727, 22 BRBS 15 (CRT) (6th

Cir.  1989). Furthermore, the phrase "existing permanent partial

disability" of Section 8(f) was not intended to include habits

which have a medical connection, such as a bad diet, lack of

exercise, drinking  (but not to the level of alcoholism) or smoking.
Sacchetti v. General Dynamics Corp. , 14 BRBS29, 35 (1981); affd |,
681 F.2d 37 (Ist Cir. 1982). Thus,there mustbe some pre-existing

physical or mental impairment, viz , a defect in the human frame,
such as alcoholism, diabetes  mellitus, labile  hypertension, cardiac
arrhythmia, anxiety neurosis or bronchial problems. Director, OoOwWCP

v. Pepco, 607 F.2d 1378 (D.C. Cir. 1979), affg , 6 BRBS527 (1977);
Atlantic & Gulf Stevedores, Inc. v. Director, OWCP 542 F.2d 602
(3d Cir. 1976); Parent v. Duluth Missabe & Iron Range Railway Co.,
7 BRBS 41 (1977). As was succinctly stated by the First Circuit

Court of Appeals, "“. . . smoking cannot become a qualifying
disability [for purposes of Section  8(f)] until it results in
medically  cognizable @ symptoms that physically impair the employee.

Sacchetti , supra, at 681 F.2d 37.

As Claimant is a voluntary retiree and as benefits are being
awarded under Section 8(c)(23) for asbestos-related disease (CX 1),
only his prior pulmonary problems can qualify as a pre-existing
permanent  partial disability, which,  together with  subsequent
exposure to the injurious stimuli, would thereby entitle the
Employer to Section 8(f) relief. In this regard, see Adams v.
Newport News Shipbuilding and Dry Dock Company, 22 BRBS 78, 85
(1989).

In  Adams, the Benefits Review Board held at page 85:
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"Regarding Section 8(f) relief and the Section 8(c)(23) claim,
we hold, as a matter of law, that Decedent’s pre-existing hearing

loss, lower back difficulties, anemia and arthritis are not pre-

existing permanent partial disabilities which can entitle Employer
to Section 8(f) relief because they cannot contribute to Claimant's
disability under  Section 8(c)(23). A Section 8(c)(23) award
provides compensation for permanent partial disability due to

occupational disease that becomes manifest after voluntary
retirement. See, e.g. , MacLeod v. Bethlehem Steel Corp. , 20 BRBS

234, 237 (1988); see also 33 U.S.C. 88908(c) (23), 910(d)(2).
Conpensation is awarded based solely on the degree of permanent
i mpai rment arising fromthe occupational disease. See 33 U S C
8908(c) (23). Section 8(f) relief is only available where
claimant's disability is not due to his second injury alone. 1In a
Section 8(c)(23) case, a pre-existing hearing |oss, or back,
arthritic or anem c conditions have no role in the award and cannot
contribute to a greater degree of disability, since only the
i mpai rment due to occupational |ung di sease is conpensated. In the
i nstant case, therefore, only Decedent's pre-existing COPD could
have conbined with Decedent's nesothelioma to cause a materially
and substantially greater degree of occupational disease-related
di sability. Accordi ngly, Decedent' s ot her pre-existing
disabilities cannot serve as a basis for granting Section 8(f)
relief on the Section 8(c)(23) claim Simlarly, with regard to
Section 8(f) relief and the Section 9 Death Benefits claim only
Decedent's COPD could, as a matter of law, be a pre-existing
disability contributing to Decedent's death in this case. The
evi dence of record establishes a contribution from the COPD to
Decedent's death, in addition to respiratory failure from
nmesot hel i oma. See generally Dugas (v. Durwood Dunn, Inc.), supra
21 BRBS at 279."

In Adams, the Board noted, "there is evidence that prior to

contracting nesothelionsa, Decedent suffered from chronic
obstructive pulnonary disease (COPD), hearing |oss, |ower back
difficulties, anema and arthritis. The Director argues that

Enpl oyer failed to establish any el ements for a Section 8(f) award
based on Claimant's pre-existing chronic obstructive pul nonary
di sease, back condition, arthritis and hearing | oss.”

Section 8(f) relief is not available to the Enployer sinply
because it is the responsible enployer or carrier under the |ast
enpl oyer rul e promnul gated i n Travelers Insurance Co. v. Cardillo,

225 F.2d 137 (2d Gr. 1955), cert. denied sub nom. , lIra’S. Bushey
Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold requirenents
of Section 8(f) nust still be net. Stokes v. Jacksonville
Shipyards, Inc., 18 BRBS 237, 239 (1986), affd sub  nom.
Jacksonville Shipyards, Inc. v. Director, OWCP , 851 F.2d 1314, 21
BRBS 150 (CRT) (11th Cir. 1988).
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Moreover, Employer’s liability is not limited pursuant to
Section 8(f) where Claimant's disability did not result from the
combination of coalescence of a prior injury with a present one.
Duncanson-Harrelson Company v. Director, OWCP , 644 F.2d 827 (9th
Cir. 1981). Moreover, the Employer has the burden of proving that
three requirements of the Act have been satisfied. Director, OoOwWCP
v. Newport News Shipbuilding and Dry Dock Co., 676 F.2d 110 (4th
Cir. 1982).

Moreover, the Benefits Review Board has held, as a matter of
law, that a decedent's pre-existing hearing loss, lower back
difficulties, anemia and arthritis are not pre-existing permanent

partial disabilities which can entitle employer to Section 8(f)
relief because they cannot contribute to decedent’s disability
under Section 8(c)(23). Adamsv. Newport News Shipbuilding and Dry

Dock Company, 22 BRBS78, 85 (1989). In Adams, the Board held that
Section 8(c)(23) compensates "only the impairment due to

occupational lung disease" and "only decedent’s pre-existing COPD

(chronic obstructive pulmonary disease) could have combined with
decedent’s mesothelioma  to cause a materially and substantially

greater disease of  occupational disease-related disability.
Accordingly, decedent’s other  pre-existing disabilities cannot
serve as a basis for granting Section 8(f) relief on the Section

8(c)(23) claim. Similarly, with regard to a Section 9 Death

Benefits  claim, only decedents COPDcould, as a matter of law, be
a pre-existing disability contributing to decedent's death in this
case." Adams, supra , at 85.

As already noted above, in the case sub judice , Employer has
demonstrated the existence of such pre-existing permanent partial
disability and, a fortiori , Section 8(f) relief is available
herein,  especially as all doctors are in agreement that C aimant’s
past cigarette snoking plays a part in his permanent partial
I mpai r ment .

The Benefits Review Board has held that the Adm nistrative Law
Judge erred in setting a 1979 conmmencenent date for the pernmnent
partial disability award under Section 8(c)(23) since x-ray
evi dence of pleural thickening alone is not a basis for a permanent
i mpai rment rating under the AMAGuides . Therefore, where the first
medi cal evidence of record sufficient to establish a permanent
i npai rment of decedent's |ungs under the AMA Guides was an April
1985 nedical report which stated that decedent had disability of
his lungs, the Board held that the permanent partial disability
award for asbestos-related | ung i npai rnent shoul d commence on March
5, 1985 as a matter of |aw.  Ponderv. Peter Kiewit Sons’ Conpany,
24 BRBS 46, 51 (1990).

Accordingly, in view of the foregoing, Caimnt’s benefits
herein shall begin on March 15, 2001.
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Section 3(e) of the Act

Section 3(e) of the Longshore Act provides:

Notwithstanding any other  provision of law,
any amounts paid to an employee for the same

injury, disability, or death for which
benefits are claimed wunder this Act pursuant

to any other workers’ compensation law or

section 20 of the Act of March 4, 1915 (38
Stat. 1185, chapter 153; 46 U.S.C. 688)
(relating to recovery for injury to or death
of seamen) shall be credited against any
liability imposed by this Act.

33 U.S.C. §903(e).

It is now well-established that a claimant can obtain
concurrent state and federal awards payable by the sane enpl oyer
for the same injury , SO0 long as the enployer receives a credit to
avoi d doubl e paynent to the claimant. (Enphasis added)

Section 3(e) provides a statutory credit for state workers'
conpensation benefits or Jones Act benefits received by enpl oyees.
This provision is consistent with prior cases hol di ng enpl oyers are
entitled to a credit under the Act for paynents nade pursuant to a
state award. Sun Ship, Inc. v. Pennsylvania , 447 U.S. 715, 12 BRBS
890 (1980); Calbeck v. Travelers Ins. Co., 370 U S. 114 (1962).

See Darling v. Mobil Oil Corp ., 864 F.2d 981, 986 (2d Cr. 1989)
(state law preenpted where it interferes with full execution of
federal law); Le v. Sioux City & New Orleans Terminal Corp. , 18

BRBS 175 (1986). Accord Bouchard v. General Dynamics Corp. , 963
F.2d 541, 543-44 (2d Cr. 1992) (Connecticut |law determned to
conflict with 8 3(e)); Fontenotv. AWI, Inc. , 923 F.2d 1127, 1132
n.38 (5th Cir. 1991). Contra E.P. Paup Co. v. Director, OWCP 999
F.2d 1341, 27 BRBS 41, 48 (CRT) (9th Cr. 1993) (the Act does not
preenpt Washington state | aw requiring rei nbursenent of previously
paid state benefits upon award of benefits under federal maritine

I aw) .

Section 14(k) of the 1972 LHWCA was changed to Section 14(j)
by the 1984 Anmendnents. Pub. L. No. 98-426, 98 Stat. 1639, 1649, 8
13(b). Section 14(j) of the LHWCA provides:

(j) If the enployer has nmade advance
paynments of conpensation, he shall be entitled
to be reinbursed out of any unpaid install nment
or installnments of conpensation due.

33 U.S.C. § 914(j).
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The purpose of Section 14()) is to reimburse an employer for

the amount of its advance payments, where these payments were too
generous, for however long it takes, out of wunpaid compensation
found to be due. Stevedoring Servs. of American v. Eggert, 953
F.2d 552, 556, 25 BRBS 92, 97 (CRT) (9th Cir.), cert. denied , 112

S.Ct. 3056 (1992); Tibbetts v. Bath Iron Works Corp. , 10 BRBS 245,
249 (1979); Nichols v. Sun Shipbuilding & Dry Dock Co., 8 BRBS710,

712 (1978) (employer’s voluntary payments of temporary total
disability credited against award of permanent partial
compensation). Section 14(j) does not, however, establish a right

of  repayment or recoupment for an alleged overpayment of
compensation. Ceres Gulf v. Cooper , 957 F.2d 1199, 1208, 25 BRBS

125, 132 (CRT) (5th Cir. 1992); Eggert , 953 F.2d at 557, 25 BRBSat
97 (CRT); Vitola v. Navy Resale & Servs. Support Office , 26 BRBS

88, 97 (1992).

Section  14(j) allows the employer a credit for its prior
payments of compensation against compensation  subsequently found

due for that injury. Balzer v. General Dynamics Corp. , 22 BRBS
447, 451 (1989), on recon, aff'd , 23 BRBS 241 (1990); Mason v.
Baltimore Stevedoring Co., 22 BRBS 413, 415 (1989); Mijangos v.

Avondale Shipyards , 19 BRBS 15, 21 (1986), revid on other grounds ,
948 F.2d 941, 25 BRBS 78 (CRT) (5th Cir. 1991). If the employer
pays benefits and intends them as advance payments of compensation,
the employer is entitled to a credit under Section 14()).

Mijangos , 19 BRBS at 21.

As already noted above, the employer is also entitled to a
credit for payments made under a state compensation act for the
same injury. Garcia v. National Steel & Shipbuilding Co. , 21 BRBS

314, 317 (1988); Ferch v. Todd Shipyards Corp. , 8 BRBS 316, 319
(1978); Adams v. Parr Richmond Terminal Co.,, 2 BRBS 303, 305
(1975). See also Lustig v. Todd Shipyards Corp. , 20 BRBS 207, 212
(1988), aff'd in  part, rev'd in part, lustig v. U.S. Dept. of

Labor, 881 F.2d 593, 22 BRBS 159 (CRT) (9th Cir. 1989) (employer

entitled to credit for proceeds of state workers’ compensation
settlement but not attorney fees or medical liens paid under state
workers’ compensation act).

However, it is well-settled that the employer is not entitled
to a credit for payments made under a non-occupational insurance
plan, as those payments are not considered "compensation” for the
purposes of Section 14()). Pardee v. Army & Air Force Exch. Serv.,
13 BRBS 1130, 1137 (1981). Because medical expenses are not
"compensation,” advance payments of compensation may not be
credited against awarded medical expenses. Aurelio  v. Louisiana
Stevedores , 22 BRBS 418.423 (1989), affd mem. , No. 90-4135 (5th
Cir. 1991). Interest is also not "compensation” for Section 14(j)
purposes. Castronova v. General Dynamics Corp. , 20 BRBS 139, 141
(1987). See also Sproull v. Stevedoring Servs. of America, 25 BRBS
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100, 112 (1991) (holding that interest iS not compensation furthers
goal of fully compensating claimant by not allowing employer an

offset for its overpayments of disability compensation against

interest awarded by the judge).

Moreover, the employer is not entitled to a credit for
payments made by a non-occupational sickness and accident carrier,
because the employer is not entitled to receive credit for money it
never paid. Mijangos , 19 BRBSat 21; Jacomino Vv. Sun Shipbuilding
& Dry Dock Co., 9 BRBS 680, 684 (1979); Pilkington v. Sun
Shipbuilding & Dry Dock Co. , 9 BRBS 473, 480-481 (1978).

The Employer has presented into evidence an additional copy of
CX 4, now admitted as RX 21, as well as an approved stipulation
under the State of Connecticut Workers’ Conpensation Act, admitted
as RX 22. In its notion in support of the offer of additional
evi dence t he Enpl oyer argues that any award nade to C ai nant shoul d
be of fset by the paynents docunented in RX 21 and 22. The Enpl oyer
admts, however, that the prior paynents were for *separate
injuries than the one presently before the court” (enphasis added).

The American Heritage Dictionary of the English Language,

Fourth Ed., 2000, defines “separate,” when used as an adjective,
as:
1. Set or kept apart; disunited...; 2a. Existing as an
i ndependent entity...; 3.Dissimlar from all others;
distinct...; 4. Not shared; individual....

Adm ssions nmade in pl eadings “are used as judicial and not as
evidential adm ssions and, for these purposes, until w thdrawn or
amended, are concl usi ve. McCormickonEvidence , West Publishing Co.
1976 citing Not e, 64 Colum.L. Rev. 1121(1964).

As noted above, Section 3(e) provides a very limted set of
ci rcunst ances under whi ch Longshore awards wi Il be reduced by prior
paynents nmade to a cl ai mant:

. any anounts paid to an enpl oyee for thesameinjury,
dlsablllty or death for which benefits are claimed under
thisAct pursuant to any other Workers ' Conpensation Law
or Section 20 of the Act of March 4, 1915... shall be
credited against any liability inmposed by this Act.
(Enphasi s added)

Section 3(e) therefore provides a statutory credit for state
wor kers’ conpensation benefits or Jones Act benefits received by
enpl oyees. Bouchard vs. General Dynamics Corp. , 963 F. 2nd 541,
543-44 (2d Cr. 1992). The enployer is entitled to a credit only if
the claimis for the sameinjury and disability as the prior claim
paid under state workers’ conpensation law or the Jones Act
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(emphasis added). D Erri co vs. Ceneral Dynam cs Corp. , 996 F. 2nd
503, 27 BRBS 24 (CRT) (1st Cir. 1993); Garcia vs. National Steel &
Shi pbui | di ng Conpany, 21 BRBS 314 1989; Ponder vs. Peter Kiew't
Sons’ Co., 24 BRBS 46 (1990).

The Employer admits inits motion that the prior payments were
for a separate injury than the one presently before the court, and
this admission is taken as conclusive on the issue of whether the
injuries are the same. The injury described in RX 21 and 22 was a
claim for lung damage due to exposure to pulmonary irritants from
1958 through December 3, 1987. The claim before this Court is for
lung disease due to exposure to lung irritants from December 1987
through January 1998. The uncontroverted testimony of Claimant
establishes that he continued to be exposed to asbestos and other
lung irritants up until the time he was forced to leave work in
1998 due to cardiovascular disease.

An “injury” occurs when the clainmant establishes that he has
sustai ned sonme physical and harm due to workplace activities.
Crawford vs. Director, OWCP , 932 F. 2 152, 24 BRBS 123(CRT) (2d
G r. 1991); Johnson vs. Brady-Hamilton Stevedore Company , 11 BRBS
427 (1979). The harm suffered by Caimant in 1987 was the wedge
resection of the right upper |obe which was necessary to determn ne
whet her he had lung cancer. The fear of cancer was based on his
hi story of extensive asbestos exposure and snoking (RX 5 at 4) The
surgical procedure resulted in residual pain and scarring but no
respiratory conplaints and no clinically significant |oss of
pul monary function (RX 5, p. 4).

Claimant filed the clai mpending before this Court when he was
found by Dr. Matarese to have significant asbestos-related |ung
disease (CX 1). This injury is manifestly not “the same” as the
nmedi cal procedure which gave rise to the 1987 claim The prior
claimwas for reasonable nedical care for what was found to be a
beni gn heal ed granuloma of the right upper |obe; the procedure
itself resulted in physical harm The pending claimis for severe
| ung di sease resulting fromexposure to pulnmonary irritants which
| asted for ten years beyond 1987. The injuries are, as the enpl oyer
characterized them “separate”, not at all the sane.

| also note that if the claimbefore this Court were found to
be the sane claimreflected in CX 4, RX 21 and RX 22, then C ai mant
woul d be entitled to an award of permanent total disability from
his | ast day of work in January of 1998.

Accordingly, in view of the foregoing, the Enployer is not
entitled to a credit for the anmobunt reflected in RX 21 and RX 22.

Attorney’s Fee

Claimant’s attorney, having  successfully prosecuted this
matter, is entitled to a fee assessed against the Employer as a
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self-insurer. Claimant’s attorney filed fee applications on May

23, 2002 (CX 11) and on June 10, 2002 (CX 13), concerning services
rendered and costs incurred in representing Claimant between June

28, 2001 and June 3, 2002. Attorney David N. Neusner seeks a fee

of $10,225.86 (including expenses) based on 41 hours of attorney

time and 4.50 hours of paralegal time at various hourly rates.

In accordance with established practice, I will  consider only
those services rendered and costs incurred after June 20, 2001, the
date of the informal conference. Services rendered prior to this
date should be submitted to the District Director for her
consideration.

In light of the nature and extent of the excellent legal
services rendered to Claimant by his attorney, the amount of
compensation obtained for Clamant and the Employer’s lack  of

comments on the requested fee, | find a legal fee of $10,225.86
(including expenses of $711.36) is reasonable and in accordance
with  the criteria provided in the Act and regulations, 20 C.F.R.

8702.132, and is hereby approved. The expenses are approved as
reasonabl e and necessary litigation expenses. M/ approval of the
hourly rates is |imted to the factual situation herein and to the
firmmenbers identified in the fee petition.

ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conmputations of the conpensation award
shall be admi nistratively perforned by the District Director.

It is therefore ORDERED hat :

1. Commencing on March 15, 2001, and continuing thereafter
for 104 weeks, the Enployer as a self-insurer shall pay to the
Cl ai mant conpensation benefits for his fifty-one (51% percent
per manent partial inpairnent of the whole person from March 15,
2001 and continuing until further ORDERof this Court, based upon
the National Average Wekly Wage of $466.91, such conpensation to
be conputed i n accordance with Sections 8(c)(23) and (2)(10) of the
Act .

2. After the cessation of paynents by the Enpl oyer, conti nuing
benefits shall be paid, pursuant to Section 8(f) of the Act, from
the Speci al Fund established in Section 44 of the Act until further
O der.

3. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S.C. 81961
(1982), conputed from the date each paynment was originally due
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until paid. The appropriate rate shall be determined as of the
filing date of this Decision and Order with the District Director.

4.  The Employer shall furnish such reasonable, appropriate
and necessary medical care and treatment as the Claimant’s work-
related injury referenced herein may require, including a complete
annual physical examination, commencing on March 15, 2001, even
after the time period specified in the first Order provision above,
subject to the provisions of Section 7 of the Act.

5. The Employer shall pay to Claimant's attorney, David N.
Neusner, the sum of $10,225.86 (including expenses) as a reasonable
fee for representing Claimant herein after June 20, 2001 before the
Office of Administrative Law Judges and between June 28, 2001 and
June 3, 2002.

ii—

DAVID W. DI NARDI
District Chief Judge

Boston, Massachusetts
DWD:dsr
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